JANUARY 12, 2021

Consolidated Appropriations Act
Expands Employee Retention
Credit

When the CARES Act was passed, it created both the SBA Payment Protection Program (PPP)
and the Employee Retention Credit (ERC) program. They were mutually exclusive, but now the
Consolidated Appropriations Act (CAA), which was signed into law on December 27,

2020, significantly expands the ERC and allows employers who borrowed PPP funds to
take advantage of both programs.

A close reading of these new provisions also reveals wages used for the ERC calculations take
precedent over wages used in PPP math. That raises questions for taxpayers who have already
filed for PPP forgiveness (stay tuned for future details).

Why is the ERC so exciting?

o It's refundable. That means you get a refund if the credit exceeds the amount of OASDI,
also known as the employer’'s 6.2% share of Social Security tax.

e It's a dollar-for-dollar credit against employment tax. Businesses losing money may not owe
much income tax, but they often employ people and incur payroll taxes.

e It's instant cash relief. You can get the credit in advance of filing your quarterly payroll
returns if you're certain that you'll qualify.

The credits are big.

2020 Employee Retention Credit Summary

This is mostly unchanged, other than that 2020 PPP borrowers are now eligible for the
ERC providing they do not use the same wages to qualify for the ERC and the PPP. lItis
worth mentioning that this same double-dipping prohibition applies to R&D credits, Work
Opportunity Credits and Families First Coronavirus Response Act (FFCRA) leave credits.
e The amount: Up to $5000/employee in 2020. Technically, it is defined as 50% of eligible
wages up to $10,000.
e Time period: March 13, 2020 — December 31, 2020
e Qualifying employers: The credit rewards employers who continued to pay staff wages
and healthcare expenses despite hardship. Hardship is defined as either:
o Subjected to government orders which suspended or interrupted productivity, or
o A 50% or more reduction in gross receipts when comparing a 2020 quarter to the
comparable quarter in 2019

o Eligible wages: Count employees carefully!
o If over 100 average full-time employee staff (see our recommended FTE definition
below) in 2019, eligible wages are only those paid to staff who are not working.
o If 100 or less 2019 FTE staff, all wages are eligible for the credit.



If the credit is calculated based on business disruption, the credit only applies to wages
paid during the government-ordered suspension of services (the same applies to 2021).

If the credit is calculated based on a drop in receipts of 50% or more, the credit continues in
subsequent quarters until the end of a quarter in which the business gross receipts get
back up to at least 80% of the comparative prior year quarter.

2021 Employee Retention Credit (here’s where it
gets good)

The amount: The maximum total per employee in 2021 is $14,000. Technically, it's 70%
of eligible wages up to $10,000 in both the first and second quarters of 2021.
Time period: January 1, 2021 — July 1, 2021
Qualifying employers: The credit rewards employers who continued to pay wages and
healthcare expenses despite hardship, which is defined as either:
o Government orders which suspended or disrupted the business, or
o A 20% or more reduction in gross receipts when comparing a quarter in 2021 to that
quarter in 2019. In some cases, a comparison to 2020 quarterly revenue applies.
Eligible wages:
o If over 500 full-time employees in 2019 (using a 30-hour week standard), eligible
wages are monies paid to staff while they were unable to perform their duties.
o If 500 or less 2019 full-time staff, all wages are eligible for the credit!
If the credit is calculated based on a drop in receipts of 20% or more, the taxpayer would
compare Q1 or Q2 2021 versus the same quarter in 2019.
o That’s not a typo. It's Q1 2021 versus Q1 2019, not 2020. Using 2019 is to the
taxpayer's advantage in almost all cases.

o Interestingly, Q1 of 2021 could qualify for the credit one more way. If Q4 2020 versus
Q4 2019 exhibits a drop of at least 20%, the company qualifies for the Q1 2021 ERC.
This brings forward the 2020 method, whereby an organization is eligible for the credit
in subsequent quarters until they achieve a level of at least 80% of gross receipts
versus the look-back quarter.

Claiming the Credit

An advance can be claimed on Form 7200. Taxpayers can file it more than once a quarter.
Claim the credit on a Form 941, which is the federal quarterly payroll tax return.
If filing after the due date, a 941-X can be filed to amend the return.

It's unclear as to whether the IRS will amend the 941 so that taxpayers can claim the ERC
on a current 941 form, rather than going back to amend. We remain hopeful.

Your payroll folks might not be happy with the forms or the complexity of the reconciliation.

Examples

Here are some examples (assuming either there is a government order or a drop in receipts to
qualify):

a.

A restaurant with 40 full-time staff in 2019 that is subject to a government order to partially
suspend operations is eligible for the credit on all wages paid to staff, even if the staff are
working and productive during the paid time. The potential credit for this small business
is 40 x $5000 = $200,000 in 2020. It's potentially 40 x $7000 x 2 = $560,000 in 2021(!).



b. A restaurant chain with more than 500 full-time workers can take the credit for staff who
were paid only when they were not working, or for furloughed staff healthcare costs they
continue to pay while those staff are not working. The credit doesn’t apply to wages paid to
those who are working.

c. Arestaurant continues to pay staff for 40 hours a week, though they only work for 20.

1. If they have more than 500 (or 100 in 2020) workers, they can claim a credit for the 20
hours of paid, not working, time.

2. If they have less than 500 (100 in 2020) staff, they can claim the credit for all 40 hours.
Pointers and Pitfalls

1. This most recent legislation allows an employer to take an ERC on the healthcare costs for
a furloughed employee, even if they are not collecting wages.

2. There is complexity in defining “partial” business, or commercial, interruption.

3. Be careful. There’s room for interpretive trouble when it comes to counting full-time
workers. Legislation refers to full-time staff and points to prior language indicating that full-
time employees are those who worked 30 hours a week or more on average in 2019. The
text of the law reads “full-time” but we interpret this to mean “full-time equivalent.” We
recommend counting any worker who works at least 30 hours as one full-time person, and
then doing the math to add up the part-time workers to create full-time equivalent persons
to add. This is a conservative approach.

4. Zoom can rule out qualifying. If everyone goes home and promptly telecommutes, even if
there's a government stay-at-home order, the business has not been disrupted.

5. The CAA eliminated, at least for now, the requirement that eligible wages for an employee
not be higher than they were in a prior quarter.
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